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Session of March 24, 2015
Presided by Dr. Taha Abdel Mawla Taha and with the membership of the counselors / Nader El-Sayed Ali Abdel Mottaleb,
Ibrahim Mohamed El-Marsafawi, and Abdullah Yaqoub Abdel Rahman

(66)

Appeal No. 349 of 2012

Judgment (1-3) "Flaws in reasoning: Insufficiency in substantiation - Corruption in argumentation - Contradiction
of the established evidence." Expertise. Contracts. Companies. Court of First Instance.

(1) The limited liability company. It does not acquire legal personality according to Article 268 of the Commercial Companies
Law issued by Decree-Law No. 21 of 2001 until its dissolution is completed and the necessary liquidation actions are carried
out, including the entitlement of the company's rights from others, in application of Articles 326 and 332 of the same law.
The absence of evidence in the documents regarding the dissolution of the company being appealed against and the conduct
of its liquidation makes the appellant's claim of the end of the legal personality of the company being appealed against

baseless.

(2) The characterization of contracts is to be based on the reality and the mutual intention that the contracting parties aimed
for,and what it contains of provisions, not the phrases it was formulated with, and the characterization bestowed upon it by
both parties. The proven fact that the company being appealed against sold all the products it had purchased in accordance
with the contract terms and that the relationship between it and the appellant falls under the provisions of the commercial

agency, the appellant’s claim of the termination of that commercial agency is baseless.

(3) The Court of First Instance relied on the expert's report submitted in the case and referred to it in explaining the reasons
for its judgment, which does not lead to the conclusion it reached and does not constitute a valid response to a substantial
defense that the parties insisted on, indicating a deficiency in the appealed judgment by obliging the appellant to pay the
adjudged amount based on the expert's report, despite that the expert did not inventory all the spare parts available to the
company being appealed against, settling for only a random sample and not reviewing how their value was calculated by the
latter, concluding the necessity to inventory the new spare parts that are fit for use and actually received, and overlooking
the appellant’s request to reassign the task to the same expert or appoint another expert, which does not constitute a valid

response to its substantial defense. Insufficiency, corruption, and contradiction.

1-  ltisestablished that while a limited liability company does not acquire its legal personality according to Article 268

of the Commercial Companies Law issued by Decree-Law No. 21 of 2001, it does not cease until its liquidation is

.\,.}\,;-\"9 "’"‘“”Ju‘% completed and retains it to the extent necessary to carry out the liquidation actions, including recovering the
j‘v donyill )la E 3 pany's rights from others, in application of Articles 326, 332 of the same law. Since the documents lack
7 ++MM,&¥fdnce of the dissolution of the company being appealed against and the conduct of its liquidation, the
( lﬂﬂmgf#u& llant's claim of the cessation of the legal personality of the company being appealed against is baseless.
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2-  The essence in the characterization of contracts lies in the reality of the situation and the mutual intent that the
contracting parties directed towards, and what it contains of texts without regard to the phrases it was formulated
with and the characterization that both parties have given to it. It is evident from the distribution contract dated
25/1/1983 that the appellant appointed the respondent as the exclusive distributor to sell its products in the
Kingdom of Bahrain at the export price according to the list it issues in this regard, subject to the terms that the
appellant sets from time to time, provided that the respondent keeps quantities and types of spare parts purchased
under the contract to enable it to fulfill its responsibility towards others even after the contract ends. This contract
was registered in the commercial agencies register of the Trade and Company Affairs Administration under the
Bahraini Ministry of Commerce and remained registered until the appellant applied to that administration on
28/11/2000 to request the cancellation and deletion of the agency, which was carried out on 29/4/2002.
Therefore, this contract, after a commercial agency contract as defined in Article 1 of Decree-Law No. 10 of 1992
and replaced by Article 1 of Decree-Law No. 8 of 1998, and nothing changes this view as stated in Article 4 from
not authorizing the respondent to act as an agent on behalf of the appellant, which prohibits it from making any
commitments to negotiate or enter into any contracts on its behalf, and that all products it purchases are for its
accountand thenresold accordingto the contractterms. What is stated in this article is a limitation and specification
of the matters that the respondent, as an agent, is prohibited from doing on behalf of the appellant in its dealings
with others. Therefore, any matters beyond this limitation related to the effects of terminating the relationship
between them are subject to the provisions of the commercial agency between them, making the appellant’s claim
of the non-existence of that commercial agency baseless.

3- Itis established that if the Court of First Instance relies on the expert's report submitted in the case and refers to it
in explaining the reasons for its judgment, such a judgment is flawed due to insufficiency if the reasons provided
in the report do not lead to the conclusion reached, hence not suitable as a response to a substantial defense
insisted upon by the parties. Given this, and the evident fact from the expert's report that it did not inventory all the
spare parts available to the respondent, settling for only a random sample and not reviewing how their value was
calculated by the respondent, concluding the necessity to inventory the new spare parts that are fit for use and
actually received, which the appellant insisted on in its defense, the judgment's conclusion to oblige her to pay the
adjudged amount, diverging from the appellant’s request to reassign the task to the same expert or appoint another
expert or specialist based on what was mentioned in the expert's report, which does not constitute a valid response

to this substantial defense, hence it is flawed.

The Court

After reviewing the documents, hearing the report read by the presiding judge, and after deliberation.

Whereas the facts - as apparent from the appealed judgment and the rest of the documents - are summarized in
that the company being appealed against filed lawsuit No. 3844 of 2003 against the appellant company and
another company, ....... . before the High Civil Court, requesting a judgment obliging the appellant to pay it a

compensation of one million dinars and obliging the appellant and the other company to jointly pay it 208,000

djnars as the value of the car parts in its possession plus interest. Explaining its claim, it stated that it had contracted
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h the appellant on 25/11/1983 for the distribution of its cars in the Kingdom of Bahrain, but the latter
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for mediation and marketing and obliged the appellant to pay to the company being appealed against 208,000
dinars and the interest at the rate of 2% annually from the date of filing the lawsuit and rejected the other requests.
The appellant appealed this judgment, contesting only the company being appealed against, to the High Civil
Appeals Court under appeal No. 1715 of 2011, where the court rejected the appeal and upheld the appealed
judgment. The appellant challenged this judgment by way of cassation, and the Technical Office submitted a
memorandum with its opinion on the appeal. The company being appealed against submitted a memorandum
arguing the appeal should not be accepted because it was filed by an unauthorized party, as the power of attorney

signed on the appeal document did not explicitly include the right to file a cassation appeal.

Whereas this argument is misplaced, since it is not required for the power of attorney to be in a specific form or to
explicitly state that it includes the right to file a cassation appeal in civil cases, as long as this right can be inferred
from any phrase contained therein that could encompass the right to cassation. This Court can ascertain that from
the terms of the power of attorney and the circumstances under which it was drafted. The power of attorney issued
by the appellant company to the attorney signed on the appeal document, among others, included the phrase to
carry out all necessary procedures on its behalf in lawsuit No. 3844 of 2003 against the company being appealed
against before any court in Bahrain, which is broad enough to include the right to file a cassation appeal against the

judgment issued therein.

Whereas the appeal has met its formal conditions.

Whereas the appeal is based on three grounds, with the appellant challenging the appealed judgment in the last
reason for violating the law and misapplying it, as it is evident from the official extract of the commercial register
for the company being appealed against that its registration was canceled on 30/11/2008, thereby losing its legal
personality by virtue of this cancellation, and rendering the lawsuit filed by an unauthorized party, which itinsisted

on in its defense. However, the judgment ruled to reject this, which flaws it and necessitates its annulment.

Whereas this grievance is rejectable, for although a limited liability company does not acquire its legal personality
according to Article 268 of the Commercial Companies Law issued by Decree Law No. 21 of 2001, it does not cease
until its liquidation is completed and retains it to the extent necessary to carry out the liquidation, including the
recovery of the company's rights from others, in application of Articles 326 and 332 of the same law. Since the
documents lack anything indicating the dissolution of the company being appealed against and the conduct of its
liquidation, the appellant's contention of the cessation of the legal personality of the company being appealed

against is baseless.

Whereas the appellant criticizes the appealed judgment in the second reason for insufficient substantiation,
corruption in reasoning, and contradiction of the established evidence. In explaining this, it states that it held in its
defense before the Court of First Instance that the company being appealed against had no right to return the
remaining spare parts after the termination of the distribution contract, which explicitly stated that it does not
represent a commercial agency and that all products supplied were purchased for its own account and therefore

do not fall under the Commercial Agencies Law. However, the appealed judgment dismissed this defense and

- \);-"'9 rlley,

S

\
i.oa‘p.'iJJJl.\

5 |iged it to pay the claimed amount based on the expert's report, even though this report mentioned that it did

o {nventory all the spare parts available to the company being appealed against, settling for only arandom sample

uuih.'-\-*-ml

INFI NITYPLUS

~=® Media & PR
Translation Office
Tel: 17564696
C.R:894670-1

did not review how their value was calculated by the latter, concluding the necessity to inventory those

1
"4«,
7y



+
+ Manama- Kingdom of Bahrain
T 2olcodoap Ao | g3 7564606

INFINITY : 8947.

3 info@infinityplusonline.com
~~= Translalion Office www.infinityplusonline.com

quantities both quantitatively and qualitatively and the actual delivery of new usable parts to the appellant, which
itinsisted on in its request to reassign the task to the same expert or appoint a specialized expert, yet the judgment

disregarded this defense, which flaws it and necessitates its annulment.

Whereas this grievance is rejectable in its first part, for the essence in characterizing contracts is in the reality and
the mutual intent to which the contracting parties directed, and what it contains of texts without regard to the
phrases it was formulated with and the characterization both parties have given to it. It is clear from the distribution
contract dated 25/1/1983 that the appellant appointed the company being appealed against as the exclusive
distributor to sell its products in the Kingdom of Bahrain at the export price according to the list it issues in this
regard, subject to the terms that the appellant sets from time to time, provided that the company being appealed
against keeps quantities and types of spare parts purchased under the contract to enable it to fulfill its responsibility
towards others even after the contract ends. This contract was registered in the commercial agencies register at the
Trade and Company Affairs Administration under the Bahraini Ministry of Commerce and remained registered until
the appellant applied to that administration on 28/11/2000 to request the cancellation and deletion of the agency,
which was conducted on 29/4/2002. Therefore, this contract, after a commercial agency contract as defined in
Article 1 of the Decree Law No. 10 of 1992, replaced by Article 1 of Decree Law No. 8 of 1998, and nothing changes
thisview as stated in Article 4 from not authorizing the company being appealed against to act as an agent on behalf
of the appellant, which prohibits it from making any commitments to negotiate or enter into any contracts on its
behalf, and that all products it purchases are for its account and then resold according to the contract terms, what
is stated in this article is a limitation and specification of the matters that the company being appealed against, as
an agent, is prohibited from doing on behalf of the appellant in its dealings with others. Therefore, any matters
beyond this limitation related to the effects of ending the relationship between them are subject to the provisions
of the commercial agency between them, making the appellant's claim of the non-existence of that commercial

agency baseless.

Whereas the grievance in its last partis valid, for the Court of First Instance's reliance on the expert report submitted
in the case and its reference in explaining the reasons for its judgment to it makes this judgment flawed due to
insufficiency if the reasons provided in the report do not lead to the conclusion it reached, hence not suitable as a
response to a substantial defense insisted upon by the parties. Given this, and the evident fact from the expert's
report thatit did not inventory all the spare parts available to the company being appealed against, settling for only
a random sample and not reviewing how their value was calculated by the latter, concluding the necessity to
inventory the new spare parts that are fit for use and actually received, which the appellant insisted on in its
defense, the judgment’s conclusion to oblige her to pay the adjudged amount, diverging from the appellant’s
request to reassign the task to the same expert or appoint another expert or specialist based on what was
mentioned in the expert's report, which does not constitute a valid response to this substantial defense, hence itis

flawed in a way that necessitates its annulment without the need to examine the first reason of the appeal grounds.
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Memorandum
Regarding the Legal Instruments Used in

The Legal System of the Kingdom of Bahrain

The Constitution:

The term "Constitution” refers to a set of texts that organize the fundamental authorities of
the state - executive, legislative, and judicial - and define their jurisdictions, elucidate the
fundamental components of society, and designate the rights and duties of individuals.
Constitutional texts are the foundation of every legal rule that follows in hierarchy, as the
Constitution is the supreme law of the state. The Constitution in the Kingdom of Bahrain was
issued on December 6, 1973, with some constitutional amendments reflecting a joint will

between the King and the people made in 2002.

The Law:

"Law" refers to legislative texts enacted by the Shuraand Representatives Councils and ratified
by the King. According to Article (31) of the Constitution, the organization or definition of
public rights and freedoms stated in the Constitution can only be established by law or based
upon it. The organization or definition must not undermine the essence of the right or

freedom.

Decree-Law:

A"Decree-Law" refers to legislative texts issued by the King between the sessions of the Shura
and Representatives Councils or during the dissolution of the Representatives Council if
urgent measures that cannot be delayed are required. These decrees have the force of law,
provided they do not contravene the Constitution, and must be presented to Parliament
within the deadlines specified in Article (38) of the Constitution. If not presented, their legal
force is nullified; similarly, if presented and not approved by both councils, their force of law
is also nullified. Laws and decree-laws rank below constitutional texts, hence must be issued

in accordance with the Constitution's provisions, both in letter and spirit.
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A"Decree” is an instrument by which the King exercises his constitutional powers through his
ministers. Decrees are issued, signed by the King after being signed by the Prime Minister and
the competent ministers as applicable. Decrees are instruments for issuing regulations
necessary for the implementation of laws, and a law may specify a lower instrument than a
decree for issuing necessary regulations for its enforcement. Moreover, decrees serve as
instruments for issuing disciplinary regulations and those necessary for organizing public
services and administrations, such as regulations for the establishment and organization of
ministries, as stated in Article (39) of the Constitution. Although regulations are considered
administrative acts in form since they are issued by the executive authority (the King and the
government), they resemble law in substance due to their general and abstract rules, requiring

administrative entities to adhere to their provisions.

Royal Order:

A"Royal Order" is an instrument by which the King exercises his constitutional powers alone,
such as the Royal Order to conduct elections for the Representatives Council, and the Royal
Order to convene the National Council, as per Article (42) of the Constitution. It's worth noting
that these orders were called "Amiri Orders" before the constitutional amendment. It's

imperative to adhere to constitutional and legal texts when issuing decrees and royal orders.

Resolutions:

" Resolutions " are tools through which the government exercises its functions and activities,
issued by the Council of Ministers, the Prime Minister, ministers, or heads of public bodies
and their boards of directors, all within the domains specified by legal texts. Resolutions are
categorized into regulatory resolutions, such as the Ministerial Decision by the Minister of
Commerce issuing the executive regulations for the Companies Law, and individual
resolutions, such as those appointing individuals to public positions and those regarding their
promotions, discipline, etc. It is mandatory to adhere to legal texts when issuing resolutions,
whether regulatory or individual, otherwise, the interested party may resort to the judiciary,

seeking to annul the decision for being contrary to the law.
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as Decree-Law No. (6) of 1970 on the registration of births and deaths, and Decree-Law No.
(4) of 1971 on the state budget for the fiscal year 1971, among others. These decree-laws
were issued by the ruler of Bahrain at the time in collaboration with the government, whether
it was called the State Council or the Council of Ministers later on. Moreover, several general
abstract rules were issued as "Announcements” before independence, such as Announcement
No. (34) of 1931 by the ruler of Bahrain concerning the disposition of the estate and
properties of deceased persons. In conclusion, the Iegal system in the Kingdom of Bahrain,
like other similar constitutional systems, employs various terms including the constitution,
law, decree-law, decree, royal order, and decision, to signify the meanings explained herein,
with the Constitution being the supreme law of the kingdom and the basis for every legal rule

that follows in hierarchy, as elucidated in this memorandum.
May God grant success,

The Legislation and Legal Opinion Commission
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