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November 21, 2014 

 

 

Thomas J. Klitgaard, Esq.  

Emergency Arbitrator 

International Centre for Dispute Resolution 

 

 

 Re: ICDR Case No. 01-14-0000-1579, Donuts Inc. and ICANN 

Dear Mr. Klitgaard: 

On behalf of SportAccord (the umbrella organization for all Olympic and non-Olympic 

international sports federations), the International Rugby Board, and Starting Dot Limited 

(affiliated with Fédération Internationale de Ski; “recognised by the International Olympic 

Committee as the sole international governing body for ski sport”)1 (collectively the “Sports 

Communities”), we seek the immediate denial of the Donuts’ Emergency Petition, dismissal of 

Donuts’ Independent Review Process (“IRP”) action, and an end to Donuts’ unwarranted, 

anticompetitive and illegitimate attempts to delay the delegation to the Sport, Ski and Rugby 

Communities of their legitimately-won and long overdue New Generic Top Level Domain 

Names (“New gTLDs”). 

The Sports Communities respectfully submit that, as shown below, Donuts wholly lacks 

standing to pursue the relief it seeks, and its petition is both untimely and lacks merit.  Donuts’ 

Emergency Petition and IRP filings against .SPORT, .RUGBY and .SKI are also abusive and 

violate the basic tenets of due process and ICANN Applicant Guidebook requirements barring ex 

parte communications that improperly exclude interested parties such as the Sports Communities 

here.  Accordingly, good cause exists for the International Centre for Dispute Resolution’s 

                                                           
1 International Centre for Expertise of the International Chamber of Commerce, Case No. 

EXP/421/ICANN/38, Fédération Internationale de Ski (Switzerland) vs/ Wilde Lake, LLC 

(USA). 
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(“ICDR’s”) acceptance of this letter.  Finally, there can be no justification for Donuts’ request 

for emergency relief where such would further irreparably harm the Sports Communities.   

Background 

Since Donuts lost the Community Objections before the International Chamber of 

Commerce’s International Centre of Expertise (“ICC”) for .SPORT, .SKI and .RUGBY, it has 

engaged in baseless, abusive and anticompetitive tactics before ICANN and now before this 

Tribunal. Donuts is a “group registry,” the largest applicant for New gTLDs having raised more 

than $100 million in venture capital funds to apply for and manage more than 307 new generic 

top level domains. Its founders are drawn largely from the ICANN community of registrars, 

those companies that register domain names, and who in their capacity as then-leaders of the 

registrar community helped to draft the principles that became ICANN’s New gTLD Applicant 

Guidebook – the rules of the road for applying for and winning New gTLD delegations.   

Even as Donuts has received from ICANN the delegation of over 140 new generic top 

level domains through the procedures of the Applicant Guidebook – rolling out dozens of New 

gTLDs every month – it has created anti-competitive obstacles to stop a similar rollout by the 

prevailing Sport, Ski and Rugby Communities in tainted proceedings and abusive processes 

never envisioned by the Applicant Guidebook and never intended to delay the public availability 

of these important, community-supported New gTLDs. 

As shown by Starting Dot in its letter to ICANN of September 26, 2014, and the 

International Rugby Board in its letter of October 9, 2014 to ICANN’s General Counsel, CEO, 

Chair, and Chair of the Government Advisory Committee (both attached hereto), Donuts’ earlier 

appeal to ICANN’s Ombudsman and its subsequent use of the Cooperative Engagement Process 

were unfounded and abusive. These procedures are nowhere mentioned in the Applicant 
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Guidebook; they provide no mechanism of appeal for the ICC decisions regarding community 

objections to New gTLD applications. Nonetheless, they have been improperly used by Donuts 

to “adversely affect critically important Community interests”2 and delay the roll-out of .SPORT, 

.SKI and .RUGBY by their respective Communities.  

Donuts Lacks Standing To Engage the IRP, and Its Filings Are in any Event Untimely 

As ICANN has explained, Donuts’ IRP filing is both untimely and lacking in standing. 

Simply put, there has been no Board action affecting the .SPORT, .SKI or .RUGBY New gTLDs 

that could be a predicate to an IRP action here, much less any action within the prescribed time 

period for filing an IRP. Accordingly, Donuts’ IRP filing should be summarily dismissed as 

urged by ICANN.3   

The ICC’s .SPORT decision issued on October 23, 2013, the .SKI decision issued on 

January 21, 2014, and the .RUGBY decision issued on January 31, 2014. Had Donuts filed a 

Reconsideration Request with the ICANN Board, as other applicants did, such a request would 

have been due within 15 days of the ICC decisions under ICANN’s Bylaws and Accountability 

and Review, Article IV. But, Donuts did not file such a Reconsideration Request – not against 

any of the .SKI, .RUGBY or .SPORT decisions. 

Even had Donuts filed such a Reconsideration Request and lost, as so many others did, it 

would have had only 30 days from the posting of the minutes of the Board reporting the 

decisions to file an IRP petition.  Bylaws, Article IV, Section 3.  Had this happened, any IRP 

proceedings would necessarily have been brought before the ICDR in the early Spring, and by 

                                                           
2 Letter from Fletcher, Heald & Hildreth on behalf of the International Rugby Board to ICANN 

General Counsel, John O. Jeffrey, October 9, 2014 (hereinafter “IRB Letter”) at 2 (attached). 

3 ICANN's Consolidated Response to Claimant Donuts Inc.'s Request for Independent Review 

Process and Request for Emergency Relief, November 14, 2014 (hereinafter "ICANN's 

Response") at 12-13. 
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now the Sports Communities would be implementing their New gTLDs to the benefit of their 

members. But Donuts omitted these necessary steps and unreasonably delayed any IRP filing.  

Therefore, Donuts has no standing and no grounds for being before this Forum.  Accordingly, 

Donuts’ invocation of the IRP and related emergency filings must be summarily dismissed.  

Donuts' Filings Violate Due Process and the New gTLD Rules 

In addition, the rules of the Community Objection process require that all parties agree to 

submit all communication with the ICC Panelist and staff – all motions, substantive materials 

and procedural communications – to the other party; nothing may be submitted on an ex parte 

basis. New gTLD Applicant Guidebook, sections 3.1, 3.3.3 and Attachment to Module 3, (b). 

Yet, when Donuts filed a complaint regarding the Community Objection decisions against .SKI, 

.SPORT and .RUGBY with ICANN’s Ombudsman, it failed to provide the IRB, SportAccord 

and Starting Dot with either notice of its filing or a copy of its complaint. SportAccord, Starting 

Dot and IRB learned of these unauthorized and ex parte appeals by other means, and had to fight 

for their right to be heard. Ultimately, the Ombudsman dismissed Donuts’ complaints. 

Further, when Donuts filed unauthorized Cooperative Engagement Process requests 

against .SKI, .SPORTS, .RUGBY and four other New gTLDs – which likewise effectively 

operated as unauthorized appeals of the ICC decisions – it similarly failed to provide notice to 

those Communities who had won these proceedings, and did not serve a copy of its allegations or 

submissions on them.  Here too, before the ICDR, Donuts has filed without notice of or copying 

the pleadings to the Sports Communities that won their Community Objections. Such stark 
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violations of fundamental due process principles should not be countenanced. Donuts’ filings 

should be summarily dismissed on this ground alone.4 

To make matters worse, it appears that Donuts is acting in collusion with another 

similarly-situated “group registry” applicant to magnify the adverse impact of these tactics on the 

Sport Communities.  The timing of Donuts’ actions before the Ombudsman and this present IRP 

filing shows that Donuts and Famous Four Media (“FFM”, the second group registry applicant in 

the .sport/.sports and .rugby contention sets) collude in their strategy of procedural harassment. 

Donuts waited for the multiple frivolous proceedings submitted by FFM to be dismissed and then 

took over. These two portfolio applicants thus managed to maximize the delays suffered by the 

Sport Communities. IRB Letter at 2-3. As both are funded by venture capital and both are 

engaged in private and ICANN auctions for many TLDs they have applied for, they have an 

interest in perpetuating uncertainty as to the status of TLDs that target communities. In this way, 

they maintain artificial financial valuation for the applications in their portfolio which target 

communities and were prevailed upon by way of ICANN’s Community-based objections or 

ICANN’s Community Priority Evaluation.   

Donuts Request for Emergency Relief Should Be Immediately Rejected 

The well recognized test for emergency relief is a FOUR-part one:  

(1) whether the plaintiff will likely succeed on the merits; 

(2) whether irreparable harm to the plaintiff would result if the relief is not 

granted; 

(3) THE BALANCE OF HARMS BETWEEN THE PETITIONER AND OTHER 

PARTIES IF THE RELIEF IS GRANTED;   

                                                           
4 The fact that the IRP rules appear to permit an ex parte filing of this nature further confirms 

that the IRP is not properly available for the type of appellate review sought by Donuts, as 

ICANN has explained. ICANN's Response at 8-9. 
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(4) how the relief will impact the public interest.5   

As discussed above and shown by ICANN, Donuts has not demonstrated a likelihood of success 

on the merits because it lacks standing and its filings even if arguably authorized are hopelessly 

untimely.  ICANN's Response at 12, 15-16.  Donuts nonetheless argues that it need not show 

such a likelihood because of the alleged irreparable harm it will suffer absent relief.6  However, 

this forum must balance the harms claimed by Donuts against the exacerbation of the myriad of 

harms the Sports Communities are already suffering and will continue to suffer from the 

unwarranted and lengthy delays in the delegation of their New gTLDs, and in turn, the 

registration and delivery of .SKI, .SPORT and .RUGBY domain names to the community 

members awaiting their use.  As ICANN represents, absent Donuts' filings ICANN is prepared to 

move forward with delegation and contracting for the sports strings.  ICANN's Response at 12.  

Further delay occasioned by a grant of the requested emergency relief to Donuts – and failure to 

dismiss its IRP summarily – will massively and irreparably harm the Sports Communities.  

In the case of .SKI, Starting Dot, the Fédération Internationale de Ski, and the Ski 

Community are at risk of losing the 2014-2015 Ski Season.  Starting Dot alone faces $700,000 in 

unexpected losses in finance activity due to this delay. The ski sport community has had to 

postpone marketing actions of over 4,000 domain names already pre-reserved and sought by the 

world’s major ski resorts and facilities.  

In the case of .RUGBY, this IRP proceeding now interferes with all reasonable efforts 

and timing to prepare for the international Rugby World Cup taking place in the UK in 

September 2015 (being one of the top five global sporting events in the world). Opportunities for 

                                                           
5 Virginia Petroleum Jobbers Ass'n v. FPC, 2590 F.2d 921 (D.C. Cir. 1958).   

6 See Additional Submission by Donuts Inc. In Further Support of Its Request for Emergency 

Relief (Application Freeze) Re New gTLD Applications for .SPORTS, .SKI  and .RUGBY at 4. 
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unveiling this new gTLD in time for the development of .RUGBY websites to serve this tech-

savvy community are fast diminishing – a calculated act by Donuts to frustrate the use of this 

New gTLD by the Community that legitimately seeks it.  

In the case of .SPORT, SportAccord had expected to use the .SPORT extension by way 

of an event-specific pioneer domain name to launch the World Mind Games in Beijing next 

month, December 2014, and was unable to do so. Hundreds of its members (100+ International 

Sports Federations) seek domain names in the .SPORT gTLD for their upcoming events and to 

establish their global digital presence. Yet, their work is frustrated, time wasted and opportunities 

lost on a regular basis as the unwarranted delays by Donuts continue. 

In contrast, requiring Donuts to forego only a further baseless attempt to shake down the 

Sports Communities with a consequent reduction in its portfolio of New gTLDs by less than 1%  

of those for which it has applied, cannot come close to outweighing the harm to the Sports 

Communities of further delaying the use of their signature strings. There can be no doubt that the 

balance of harms tips decidedly in favor of the Sports Communities. 

 Further, the ongoing disruption and overhang of uncertainty that the toleration of these 

abusive tactics has occasioned for ICANN’s important New gTLD program and the broad-based 

Sports Communities themselves demonstrates that the public interest as well counsels against 

grant of emergency relief to Donuts.  Donuts’ request for emergency relief is therefore meritless 

and should be rejected out of hand.  

 Conclusion 

Ultimately, in the language of sportsmanship, Donuts’ actions are unsportsmanlike as 

well as illegal. It is time for this Forum to fulfill its proper role as an objective referee, enforce 
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the rules of the game, call the appropriate penalties on the unsportsmanlike and unlawful conduct 

of Donuts, and throw Donuts out of the game. 

 

/s/ Julie O’Mahoney 

Julie O’Mahoney 

Senior Legal Counsel 

International Rugby Board   

 

/s/ Godefroy Jordan 

Godefroy Jordan 

CEO 

Starting Dot Limited  

 

/s/ Vlad Marinescu 

Vlad Marinescu  

Director General  

SportAccord 

 

 

 

cc: John O. Jeffrey, General Counsel, ICANN 

 Jeffrey A. LeVee, Jones Day 

 Alvaro Alvarez, Donuts Inc. 

 John M. Genga, The IP & Technology Legal Group 
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